
 
 
 

Owned and Operated by the County of Kern 

A Designated Public Hospital 

1700 Mount Vernon Avenue | Bakersfield, CA 93306 | (661) 326-2000 | KernMedical.com 

BOARD OF GOVERNORS 
KERN COUNTY HOSPITAL AUTHORITY REGULAR MEETING 

 
 

August 17, 2016 
 

SUBJECT: Proposed Operating Agreement of Kern Medical Surgery Center, LLC, 
with an Initial Cash Contribution of $1,500,000  
 
 
Recommended Action: Approve; Authorize Chairman to sign  
 
Summary: 

 
Kern Medical Surgery Center, LLC (“Company”), was formed with the purpose to develop, own, 
and operate an ambulatory surgery center (“ASC”) located in Bakersfield, California.  The Kern 
County Hospital Authority (“Hospital Authority”) is the sole member of the Company.  The 
proposed operating agreement entered with the Hospital Authority and the Company contains 
the terms for: the organizational matters; capital contributions and issuance of units; allocation 
of profit and loss; member rights; distributions; management; dissolution and liquidation; 
accounting, records, and reporting; indemnification; and, other miscellaneous matters.   
 
As contained in the operating agreement, the Hospital Authority, as its capital contribution, 
shall contribute $1,500,000 for one (1) unit in the Company.  The use of funds is for capital 
equipment and initial working capital for the ASC’s operations.  The funds for the capital 
contribution are budgeted. 
 
Kern Medical requests approval of: (a) the Operating Agreement with Kern Medical Surgery 
Center, LLC; and, (b) authorization to contribute $1,500,000 as its capital contribution to the 
Kern Medical Surgery Center, LLC.   
 
Fiscal Impact: $1,500,000 for Fiscal Year 2016-17.  
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OPERATING AGREEMENT 

of  

Kern Medical Surgery Center, LLC, 

a California Limited Liability Company 

 

This OPERATING AGREEMENT (this “Agreement”) of Kern Medical Surgery 

Center, LLC, a California limited liability company (the “Company”), is entered into effective as 

of this 17th day of August, 2016, by Kern County Hospital Authority, a California governmental 

entity, in its capacity as the sole member (the “Member”) of the Company. 

WHEREAS, Articles of Organization have been filed in the office of the 

California Secretary of State providing for the formation of the Company as a California limited 

liability company under the California Revised Uniform Limited Liability Company Act, 

codified in the California Corporations Code section 17701 et seq. (such act, together with all 

amendments thereto, the “Act”); 

NOW, THEREFORE, the Member hereby provides as follows for the purpose of 

organizing the Company and providing for its governance, the allocation of its profits and losses 

and other matters, all with the intent and purpose that this Agreement shall be the operating 

agreement (as that term is defined in the Act) of the Company. 

ARTICLE I 

DEFINITIONS 

When used in this Agreement, the following capitalized terms, not otherwise 

defined in this Agreement, shall have the meanings set forth below: 

“Affiliate” shall mean with respect to any person any:  (i) spouse or family 

member; (ii) individual, partnership, corporation, trust, or other entity or association, directly or 

indirectly, through one or more intermediaries, controlling, controlled by, or under common 

control with such person, or (iii) any employee, officer, director, or agent of such person.  The 

term “control,” as used in the preceding sentence, means, with respect to a corporation, 

partnership, or limited liability company, the right to exercise, directly or indirectly, more than 

fifty percent (50%) of the voting rights attributable to the controlled corporation, partnership, or 

limited liability company and, with respect to any individual trust, other entity, or association, 

the possession of  power, directly or indirectly, to direct or cause the direction of the 

management or policies of the controlled entity. 

“Board” or “Board of Managers” shall have the meaning given to such terms in 

section 6.1 hereof. 

“Capital Account” shall mean, with respect to the Member, the account 

established and maintained for the Member in accordance with section 3.6, which account shall 

be adjusted and maintained in accordance with the following provisions: 

(a) The Member’s Capital Account shall be increased by: 
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 (i) The amount of money and the fair market value of property (net of 

liabilities secured by such property that the Company is considered to assume or take subject to 

under Code section 752) contributed by the Member to Company capital; 

 (ii) The amount of liabilities of the Company assumed by the Member 

(exclusive of the Member’s share of liabilities of the Company determined under Code 

section 752 and of any liabilities referred to in clause (b)(i) of this definition); and 

 (iii) Allocations to the Member of Net Profit; and 

(b) The Member’s Capital Account shall be decreased by: 

 (i) The amount of money and the fair market value of property (net of 

liabilities secured by such property that the Member is considered to assume or take subject to 

under Code section 752) distributed to the Member by the Company; 

 (ii) The amount of the Member’s liabilities that are assumed by the 

Company (exclusive of any liabilities referred to in clause (a)(i) of this definition); and 

 (iii) Allocations to the Member of Net Loss. 

Notwithstanding the foregoing, the Member’s Capital Account shall be 

maintained in accordance with section 1.704-1(b)(2)(iv) of the Treasury Regulations and, to the 

extent that any provision of such regulation is inconsistent with or is not addressed by this 

definition, this definition shall be deemed automatically amended to be consistent with and to 

incorporate such provision. 

“Capital Contribution” shall mean the total amount of cash and the fair market 

value of any property (net of liabilities secured by such property) contributed to the Company by 

the Member as the Member’s Capital Contribution, as provided in section 3.2 and as reflected on 

Exhibit “A” hereof, as the same may be modified from time to time. 

“Code” shall mean the Internal Revenue Code of 1986, as amended, or 

corresponding provisions of subsequent federal revenue laws. 

“Distributable Cash” shall mean cash belonging to the Company that the Board 

determines to be available for distribution to the Member, after taking into account the 

Company’s reasonable needs for working capital, for capital investment and reserves, all as 

determined in the reasonable discretion of the Board.  Notwithstanding the foregoing, in the 

event that any debt or other obligation of the Company is not paid when due and payable, there 

shall be deemed to be no Distributable Cash unless and until such debt or other obligation is paid 

and otherwise satisfied or brought current. 

“Fiscal Year” shall mean the fiscal year commencing July 1 each year or such 

other 12-month period as the Board may designate as the Company’s fiscal year. 

“Person” shall mean any individual, partnership, trust, corporation, limited 

liability company, association or other legal entity. 
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“Treasury Regulations” shall mean the Regulations of the United States 

Department of the Treasury promulgated under the Code and codified at title 26 of the Code of 

Federal Regulations. 

 “Unit” and “Units” shall have the meaning given to such terms in section 3.1. 

ARTICLE II 

ORGANIZATIONAL MATTERS 

2.1 Formation; Governing Documents.   

Pursuant to the Act, the Company has been formed as a California limited liability 

company by the filing of Articles of Organization (“Articles”) on _____, 2016.  To the extent 

that any provision of this Agreement conflicts with the Articles, the Articles shall control.  To the 

extent that any provision of this Agreement conflicts with the Act, this Agreement shall control 

to the fullest extent permitted by law, but, if not so permitted, then the Act shall control.  The 

Member shall cause the execution of such further documents and take such further actions as 

shall be appropriate or necessary to comply with the requirements of law for the formation and 

operation of a California limited liability company.  

2.2 Name.   

The name of the Company is “Kern Medical Surgery Center, LLC.”  The Member 

may change the name of the Company from time to time by filing an appropriate amendment to 

the Articles, and the Board may adopt and conduct business under one or more fictitious business 

names, provided that the Board causes the Company to file such notices and registrations and 

comply with such other requirements as may legally be prescribed in connection with the 

adoption and use of a fictitious business name.  

2.3 Term.   

The term of the Company shall commence on the date of filing the Articles and 

shall continue indefinitely until terminated in accordance with the provisions of Article VII 

hereof. 

2.4 Purpose.  

The purpose of the Company shall be to develop, own and operate an ambulatory 

surgery center located in Bakersfield, California, and to engage in such other and additional 

activities as are reasonably related thereto.  The above shall be construed as a statement of 

purposes and not powers, and the Company shall have all lawful authority to engage in any and 

all acts in furtherance of the foregoing purposes in which a limited liability company organized 

under the Act lawfully may engage. 

2.5 Principal Place of Business; Registered Office and Agent.   

The principal place of business of the Company shall be 1700 Mount Vernon 

Avenue, Bakersfield, California 93306.  The Board may relocate the Company’s principal place 
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of business from time to time in its reasonable discretion.  The Board also may establish such 

additional offices for the administration and management of the Company wherever and 

whenever the Board deems appropriate.  The Company’s initial registered agent is Karen S. 

Barnes, whose address is 1700 Mount Vernon Avenue, Bakersfield, California 93306.   The 

Board may change the identity of the Company’s registered agent from time to time by filing the 

information statement required by the Act. 

2.6 Qualification to Do Business. 

The Board shall cause the Company to qualify to do business in all jurisdictions in 

which it determines that such qualification is legally required or desirable. 

ARTICLE III 

CAPITAL CONTRIBUTIONS; ISSUANCE OF UNITS 

3.1 Units.   

The interest of the Member in the income, loss and distributions of the Company 

shall be represented and evidenced by units (each a “Unit” and collectively the “Units”).  Each 

Unit shall have the same rights, preferences and privileges as each other Unit.  The Company 

shall issue to the Member, in exchange for its Capital Contribution, one (1) Unit.  In the event 

one or more other Persons are admitted as Members in the Company, the Company shall issue a 

number of Units to such Person or Persons that the existing Member determines is fair and 

appropriate, there being no finite or fixed number of Units that the Company may issue.  All Unit 

issuances shall be reflected on Exhibit “A” hereto.  The Board shall cause Exhibit “A” to be 

amended promptly to reflect any change in the Unit ownership of any Member.  The Board shall 

date and certify the correctness of each such amendment of Exhibit “A” made after the date 

hereof.  The Unit ownership reflected on the most recently certified Exhibit “A” shall be 

presumptively correct, absent manifest error. 

3.2 Capital Contributions.   

The Member, as its Capital Contribution, shall contribute such cash and other 

property to the Company as the Member determines that the Company may need and is 

appropriate.  The Board shall cause Exhibit “A” to be amended to reflect all Capital 

Contributions made in cash or other property.  The Board shall date and certify the correctness of 

each such amendment of Exhibit “A” made after the date hereof.  In the event one or more other 

Persons are admitted as Members in the Company, such Persons shall make such Capital 

Contributions that the existing Member determines is fair and appropriate.  The Capital 

Contributions reflected on the most recently certified Exhibit “A” shall be presumptively correct, 

absent manifest error. 

3.3 Additional Capital Contributions.   

No Member shall be required or obligated to make any Capital Contribution, 

except as provided in section 3.2. 

3.4 Additional Members; Additional Units.   
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Subsequent to the initial execution and delivery of this Agreement by the 

Member, the Company may admit one or more additional Persons as members only upon the 

approval of the existing Member(s). 

3.5 Organization Expenses.   

All costs, fees and expenses incurred in connection with the organization and 

start-up of the Company shall be paid by the Company.  The Company shall elect to amortize 

such expenses for income tax purposes over the shortest period permitted by law. 

3.6 Capital Accounts.   

The Company shall establish a single Capital Account for the Member (as well as 

a single Capital Account for any other Person subsequently admitted as a member), and shall 

maintain such account in accordance with the provisions of the definition of “Capital Account” 

in Article I of this Agreement. 

3.7 No Interest.   

The Member shall not be entitled to receive interest or any other earnings on its 

Capital Account, except for the allocation of Net Profit and Net Loss in accordance with Article 

IV, and except as may otherwise be expressly provided in this Agreement.    

3.8 Loans.  The Member may, in its discretion, make one or more loans to the 

Company.  Neither the Member nor any other Person admitted as a Member shall have any 

obligation to make a loan or loans to the Company. 

ARTICLE IV 

ALLOCATION OF PROFIT AND LOSS AND CERTAIN MEMBER RIGHTS 

4.1 Allocation of Income and Loss.  All income or loss realized by the Company in 

any Fiscal Year shall be allocated entirely to the Member.   

4.2 Limited Liability; Deficit Capital Account Make-Up.  The Member shall not be 

bound by, or personally liable for, any expense, liability or obligation of the Company, and the 

Member shall not be obligated to restore a deficit balance in its Capital Account or otherwise to 

return any money or property to the Company, except as otherwise provided in section 5.2 hereof 

and as otherwise expressly provided in this Agreement or the Act. 

ARTICLE V 

DISTRIBUTIONS 

5.1 Distributions.   

Subject to such limitations as may be imposed by the Act and any limitations 

imposed elsewhere in this Agreement, the Company shall distribute Distributable Cash to the 

Member at such times as the Board determines is appropriate, in its reasonable discretion. 
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5.2 Return of Distributions.   

Except to the extent of any distributions made that: (i) render the Company unable 

to pay its debt as they become due in the usual course of business; (ii) cause its total assets to be 

less than the sum of its total liabilities; or (iii) otherwise violates the Act or this Agreement, the 

Member shall not be obligated to return to the Company any distribution previously made. 

ARTICLE VI 

MANAGEMENT; MEMBER ACTION 

6.1 Authority of the Member. 

The Member shall have full, complete and exclusive authority, power, and 

discretion to control the business, property and affairs of the Company, to make all decisions 

regarding those matters, and to perform any and all other acts or activities customary or incident 

to the management of the Company’s business, property and affairs.  Notwithstanding the 

provisions of section 6.2 below, the following actions may be taken only with the approval of the 

Member: 

(a) The sale, exchange or transfer of all or substantially all of the Company’s 

assets, other than in the ordinary course of business;  

(b)  To change the nature of the Company’s business;  

(c) To voluntarily place the Company into Bankruptcy;  

(d)  To adopt, amend, repeal and/or restate this Agreement or the Articles; or  

(e) To merge or consolidate the Company. 

6.2 Management by Board .   

Pursuant to the Articles, the business, property and affairs of the Company shall 

be managed by three (3) managers (each a “Manager” and, collectively, the “Board of 

Managers” or the “Board”), all of whom shall be appointed by the Member.  The Managers shall 

collectively, sitting as the Board, have all of the powers and authority given to the sole manager 

of a California limited liability company under the Act.  A Manager shall serve indefinitely until 

his or her resignation or death, or his or her removal or replacement by the Member, which the 

Member may do at any time by notice to such effect to all Managers then serving.  The Member 

may at any time increase or decrease the authorized number of Managers by notice to such effect 

to all Managers then serving.  By its execution of this Agreement, the Member appoints as the 

initial Managers, Russell V. Judd, Andrew J. Cantu and Alton Scott Thygerson.   

6.3 Manager Action Informally or Formally by Meeting or Written Consent.   

The Board may exercise its managerial authority informally through any 

mechanism or mechanisms that all the Managers may agree upon.  Notwithstanding the 

foregoing, any Manager may require that the Board exercise its managerial authority through a 
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formally convened meeting or by written consent in accordance with this section 6.2 by its notice 

to the other Managers to such effect.   

(a) Except as the Board otherwise may determine by Resolution: (i) any 

Manager may at any time call a meeting of the Board for the purpose of taking any action by 

notice to such effect to the other Managers given in accordance with this section 6.2; (ii) the 

Manager calling the meeting shall specify the date, time and place of the meeting in the notice, 

provided that, unless waived by the other Managers, the place shall be in the city of Bakersfield, 

state of California, and the date shall be not less than three (3) days after the date of the notice; 

and (iii) the Manager calling the meeting shall preside at the meeting and shall act as secretary of 

the meeting and prepare minutes of the meeting, which shall reflect the votes taken on each 

matter to come before the meeting and shall be subject to approval by the Board and, when so 

approved, shall be placed in the minute books of the Company.  Conduct of a Board meeting 

need not observe any particular formalities other than as provided herein, except as the Board 

otherwise may determine.  Managers may participate in any Board meeting through the use of 

any means of conference telephones or similar communications equipment as long as each 

Manager participating can hear the other Managers participating in the meeting. 

 (b) Except as otherwise determined by the Board, the presence of a majority 

of the Managers then in office shall constitute a quorum for the conduct of any meeting of the 

Board, and the vote of a majority of the Managers present at any duly convened meeting of the 

Board at which a quorum is present shall be the determination of the Board. 

(c) The Board also may exercise its managerial authority by the unanimous 

written consent of the Managers, which shall be placed in the minute books of the Company. 

6.4 Officers and Other Agents.  The Board may appoint such officers and other 

agents, with such titles, duties, responsibility and authority as the Board may determine to be 

appropriate.  Notwithstanding the foregoing, the Member, by its execution of this Agreement, 

and until changed by determination of the Board, hereby appoints Russell V. Judd  to serve as 

the President and Chief Executive Officer of the Company, and  Andrew J. Cantu  and Alton 

Scott Thygerson each to serve as Executive Vice President, all of whom together shall have 

general authority for the conduct of the day-to-day business of the Company and each of whom 

respectively shall have the duties, responsibility and authority normally accorded persons 

holding those titles in a California corporation.   

6.5 Agency Authority of Officers.  Subject to such policies that may be adopted by 

the Board from time to time, the President and Chief Executive Officer, and each Executive Vice 

President and any other officer, but only when so designated by the President and Chief 

Executive Officer, may execute any and all instruments and other documents in the name and on 

behalf of the Company. 

6.6 Transactions Between the Company and the Member or a Manager.   

Notwithstanding that it may constitute a conflict of interest, a Member and/or a 

Manager may, and may permit or cause his, her or its Affiliates to, engage in any transaction 

with the Company (including, without limitation, the purchase, sale, lease, or exchange of any 
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property or the rendering of any service, or the establishment of any salary, other compensation, 

or other terms of employment) so long as such transaction is not expressly prohibited by this 

Agreement and so long as the terms and conditions of such transaction, on an overall basis, are 

fair and reasonable to the Company, and the transaction otherwise is approved by the Member, 

with full knowledge of the material facts relative to the transaction. 

6.7 Limited Liability.   

Neither the Member, nor any Manager or officer or agent of the Company shall be 

personally liable under any judgment of a court, or in any other manner, for any debt, obligation, 

or liability of the Company, whether that debt, liability or obligation arises in contract, tort, or 

otherwise, solely by reason of being a Member, Manager, officer or agent, so long as he/she/it 

acts in good faith and in a manner reasonably believed to be in the best interests of the Company.   

6.8 Insurance.   

The Company may acquire and maintain, for the protection of the Company, the 

Member, the Board, and any officer or agent, such insurance as the Board deems necessary and 

prudent for the business and operations being conducted by the Company.  Such insurance may 

include directors and officers or similar coverage protecting the Board and others from liability 

for actions taken in the reasonable discharge of their duties and responsibilities hereunder, 

subject to the limits and other terms and conditions of such policy. 

ARTICLE VII 

DISSOLUTION AND LIQUIDATION 

7.1 Dissolution Events.   

The Company shall be liquidated and dissolved upon the first to occur of the 

following: 

(a) The Member’s decision to liquidate and dissolve the Company; 

(b) The entry of a decree of dissolution pursuant to California law; or 

(c) The occurrence of any other event that causes the dissolution of the 

Company under California law. 

7.2 Procedure in Liquidation and Dissolution.   

Upon the dissolution of the Company, the Board and all officers then serving shall 

immediately commence to wind up the Company’s business and affairs and shall proceed with 

reasonable promptness to liquidate the business and assets of the Company, consistent with 

obtaining the highest consideration therefore reasonably available.  Upon dissolution of the 

Company, the operation of the Company’s business shall continue, with full authority in the 

Board and the officers to do all acts reasonably necessary to wind up the Company’s affairs, 

discharge its obligations, and preserve and distribute its assets.  Upon dissolution, a certificate of 

dissolution shall be filed by the Company or the Member in accordance with law.  During the 
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period of the winding up of the affairs of the Company, the rights and obligations of the Board 

and officers relative to the management of the Company shall continue.  Upon completion of the 

winding up of the Company’s business and affairs, the assets of the Company shall be distributed 

as follows: 

FIRST:  To the payment of any and all third party debts and obligations of the 

Company; 

SECOND:  To the payment of the expenses of dissolution and liquidation;  

THIRD:  To the repayment of any debts owed by the Company to the Member, if 

any, including all accrued interest thereon; 

FOURTH:  To the Member. 

ARTICLE VIII 

ACCOUNTING, RECORDS and REPORTING 

8.1 Books and Records.   

The Board shall cause the books and records of the Company to be accurately and 

fully kept, and the financial position and the results of its operations recorded, consistent with 

any and all requirements of this Agreement and as the Board otherwise may determine.   

8.2 Filings.   

The Board shall cause the Company to prepare and timely file with the 

appropriate authorities all income and similar tax returns for the Company to the extent required 

by law.  The Board shall also cause to be prepared and timely filed, with appropriate federal and 

state regulatory and administrative bodies, amendments to, or restatements of, the Articles and 

all reports required to be filed by the Company with those entities under the Act or under then 

current applicable laws, rules and regulations.  

8.3 Bank Accounts.   

The Board shall maintain the funds of the Company in one or more separate bank 

accounts in the name of the Company, and shall not permit the funds of the Company to be 

commingled in any fashion with the funds of any other Person.  Funds may be withdrawn from 

such bank account(s) only upon the signature of a Manager or such officer or officers who shall 

be expressly authorized by the Board to make such withdrawals. 

ARTICLE IX 

INDEMNIFICATION 

9.1 Indemnification of Agents.   

The Company shall indemnify any Person who was or is a party or is threatened 

to be made a party to any threatened, pending or completed action, suit or proceeding by reason 
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of the fact that he, she or it is or was a Member, Manager, officer, employee or other agent of the 

Company (all such persons being referred to herein as an “agent”), to the fullest extent permitted 

by applicable law in effect on the date hereof and to such greater extent as applicable law may 

hereafter from time to time permit.  The Board’s authority hereunder hereby is expressly 

recognized to include the power to enter into from time to time, on behalf of and in the name of 

the Company, indemnity agreements with any Person entitled to be indemnified by the Company 

hereunder, upon such terms and conditions as the Board deems appropriate in its reasonable 

business judgment. 

ARTICLE X 

MISCELLANEOUS 

10.1 Complete Agreement.   

This Agreement, together with the Articles, and all amendments thereto, 

constitute the complete and exclusive statement of the Member with respect to the subject matter 

hereof and completely and fully replaces and supersedes all prior written and oral agreements, 

representations, warranties, promises and understandings of the Member relative to the subject 

matter hereof.   

10.2 Governing Law; Jurisdiction and Venue. 

This Agreement shall be governed by the laws of the state of California, and the 

laws of such state (other than conflicts of laws principles) shall govern the construction, validity, 

enforcement and interpretation hereof.  Any action or proceeding relating to this Agreement, 

including the enforceability hereof or of any of the provisions of this Agreement, the 

interpretation or application of any of the provisions of this Agreement, may be brought solely in 

the Superior Court of the state of California in and for the county of Kern, and the Member and 

the Company agree not to challenge the subject matter or personal jurisdiction of such Court, 

herby waive and agree not to assert the defense of forum nonconviens, and each of the Member 

and the Company agree to accept service of process by registered or certified mail, in connection 

with any such action or proceeding.  

10.3 Binding Effect and Survival of Rights.   

This Agreement shall be binding upon and inure to the benefit of the Member, 

and its legal representatives, and permitted successors and assigns. 

10.4 Interpretation.   

All pronouns shall be deemed to refer to the masculine, feminine, or neuter, 

singular or plural, as the context in which they are used may require.  All headings herein are 

inserted only for convenience and ease of reference and are not to be considered in the 

interpretation of any provision of this Agreement.   

10.5 Severability.   
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If any provision of this Agreement or the application of such provision to any 

person or circumstance shall be held invalid, the remainder of this Agreement or the application 

of such provision to persons or circumstances other than those to which it is held invalid shall 

not be affected thereby. 

10.6 Notices.   

Any notice or other communication required or permitted to be given to the 

Member, to the Board or any Manager, or other Person under the terms of this Agreement shall 

be validly given if in writing (which may include facsimile or e-mail to the extent provided 

below) and either personally delivered to the Member, Manager or other Person or deposited 

with the United States Postal Service, with first class postage prepaid and properly addressed to 

the Person to whom it is to be delivered.  Any notice or other communication to the Member, any 

Manager or other Person shall be deemed properly addressed if sent to the Member, Manager or 

other Person at the most current address of the Member, Manager or other Person appearing on 

the books and records of the Company, or, if the Person has not provided any such address, then 

to such Person at the principal office of the Company.  Notice to the Member, any Manager or 

other Person may also be given by facsimile or electronic communication if the Member, 

Manager or other Person shall have provided a telephone number for facsimile notice or e-mail 

address for electronic notice.  Notice personally delivered or given by facsimile or electronic 

communication shall be deemed given as of the time of personal delivery or giving such notice, 

and notice sent by first class mail shall be deemed given three days after deposit with the United 

States Postal Service with first class postage prepaid and properly addressed.  The Member, any 

Manager or any other Person may change its address for notice by notice of the same given to the 

Member and the Managers.  Rejection, or other refusal to accept, or the inability to deliver 

because of changed address of which no notice was given as herein provided shall be deemed to 

be receipt of the notice or other communication.   

10.7 Amendments.   

This Agreement shall not be amended or modified except by a writing signed by 

the Member.  

[Signatures follow on next page] 
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IN WITNESS WHEREOF, the undersigned has executed this Operating Agreement 

effective as of the day and year first set forth above. 

KERN COUNTY HOSPITAL AUTHORITY, 

a California governmental entity 

 

 

By:_______________________________________ 

     Russell E. Bigler 

     Chairman, Board of Governors  

 

APPROVED AS TO FORM: 

OFFICE OF COUNTY COUNSEL 

 

 

By:_______________________________________ 

     Karen S. Barnes, Chief Deputy 
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EXHIBIT “A”  

TO  

OPERATING AGREEMENT  

 

 

Record of Capital Contributions made and Units issued to the Member: 

 

Member Name   Units Owned  Contribution Amount; Date 
  

Kern County Hospital Authority One (1)  $1,500,000; __________, 2016 



 
 

Owned and Operated by the Kern County Hospital Authority 
A Designated Public Hospital 

1700 Mount Vernon Avenue | Bakersfield, CA 93306 | (661) 326-2000 | KernMedical.com 

BOARD OF GOVERNORS 
KERN COUNTY HOSPITAL AUTHORITY REGULAR MEETING 

  
  
November 15, 2017  
  
Subject:  Proposed Amendment No. 1 to Operating Agreement of Kern Medical Surgery Center, LLC, a 
California Limited Liability Company 
 
Recommended Action:  Approve; Authorize Chairman to sign 
 
Summary: 
 
The Operating Agreement provides that the Kern County Hospital Authority (“Hospital Authority”), a 
California governmental entity, in its capacity as the sole member of the Kern Medical Surgery Center, 
LLC (“Surgery Center”), shall contribute cash and other property to the Surgery Center as the Hospital 
Authority determines is needed and is appropriate.  The Proposed Amendment No. 1 increases the 
capital contribution amount by $500,000 from $1,500,000 to $2,000,000 as well as in-kind 
contributions that may include but are not limited to, legal, financial, management, administrative, 
contracting, Agreement for Lease, equipment, and insurance.   
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FIRST AMENDMENT 
TO  

OPERATING AGREEMENT 
OF 

Kern Medical Surgery Center, LLC 
a California Limited Liability Company 

 
This First Amendment (this “Amendment”) to the Operating Agreement of Kern Medical 

Surgery Center, LLC, a California limited liability company (the “Company”), dated as of 
August 18, 2016, amends the Operating Agreement of the Company (the “Agreement”), 
effective as of this 15th day of November, 2017, and is made by the Kern County Hospital 
Authority, a California governmental entity, in its capacity as the sole member (the “Member”) 
of the Company. 

  
WHEREAS, the Agreement provides that the Member, as its Capital Contribution, shall 

contribute such cash and other property to the Company as the Member determines that the 
Company may need and is appropriate; and 

 
WHEREAS, pursuant to paragraph 3.2 of the Agreement, the Board of Managers shall 

cause Exhibit “A” to the Agreement to be amended to reflect all Capital Contributions made in 
cash or other property; and 

 
WHEREAS, paragraph 10.7 of the Agreement states the Agreement shall not be amended 

or modified except by a writing signed by the Member; and 
 
WHEREAS, the Member desires to amend the Agreement as set forth herein; 

 
 NOW, THEREFORE, the Member hereby amends the Agreement as follows: 
 
1. Exhibit “A” to Operating Agreement shall be deleted in its entirety and replaced with 
First Amendment to Exhibit “A” to Operating Agreement, attached hereto and incorporated 
herein by this reference. 
 
2. Except as otherwise defined herein, all capitalized terms used in this Amendment have 
the meaning set forth in the Agreement. 
 
3. This Amendment shall be governed by and construed in accordance with the laws of the 
state of California. 

 
4.  This Amendment may be executed in counterparts, each of which shall be deemed an 
original, but all of which taken together shall constitute one and the same instrument. 

 
5. Except as provided herein, all other terms, conditions and covenants of the Agreement 
shall remain in full force and effect.  
 

[Signatures follow on next page] 
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 IN WITNESS WHEREOF, the undersigned has executed this First Amendment to the 
Agreement as of the day and year first written above. 
 
KERN COUNTY HOSPITAL AUTHORITY, 
a California governmental entity   
 
 
By_________________________     
    Chairman            
    Board of Governors          
 
APPROVED AS TO FORM:  
LEGAL SERVICES DEPARTMENT  
 
 
By_________________________ 
    Karen S. Barnes 
    VP & General Counsel          
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FIRST AMENDMENT 
TO 

EXHIBIT “A”  
TO  

OPERATING AGREEMENT  
 

Record of Capital Contributions made and Units issued to the Member: 
 
Member Name   Units Owned  Contribution Amount; Date 
  
Kern County Hospital Authority One (1)  $2,000,000; date(s) to be determined 

 
In-kind, including but not limited to, 
legal, financial, management, 
administrative, contracting, 
Agreement for Lease, equipment, 
and insurance; date(s) to be 
determined 

 



 
 

Owned and Operated by the Kern County Hospital Authority 
A Designated Public Hospital 

1700 Mount Vernon Avenue | Bakersfield, CA 93306 | (661) 326-2000 | KernMedical.com 

 
BOARD OF GOVERNORS 

KERN COUNTY HOSPITAL AUTHORITY REGULAR MEETING 
 
January 19, 2022 
 
Subject: Proposed Second Amendment to Operating Agreement of Kern Medical Surgery Center, LLC, a 
California Limited Liability Company 
 
Recommended Action: Approve; Authorize Chairman to sign  
 
Summary:  
 
Kern Medical Surgery Center, LLC (“Company”), was formed in 2016 with the purpose to develop, own, 
and operate an ambulatory surgery center located in Bakersfield, California. Kern County Hospital 
Authority is the sole member of the Company.  
 
Section 6.2 of the Operating Agreement states that the business, property and affairs of the Company 
shall be managed by three managers (each a “Manager” and, collectively, the “Board of Managers” or 
the “Board”), all of whom shall be appointed by the Member.  Upon execution of the Operating 
Agreement, your Board appointed Russell Judd, Scott Thygerson and Andrew Cantu as the initial 
Managers of the Company.  Mr. Judd resigned his position as Manager in the Company, effective 
December 1, 2021, the date that coincides with his recent retirement, leaving a vacant Manager 
position to be filled.  
 
The Company is recommending that your Board appoint Renee Villanueva, Chief Ambulatory and 
Outreach Officer, to fill the position vacated by Mr. Judd, effective with your Board’s approval of the 
attached Second Amendment, which updates Section 6.2 of the Operating Agreement to reflect the 
names of the Managers. Ms. Villanueva is the best fit for the position, due to her position at Kern 
Medical. 
 
Therefore, it is recommended that your Board approve the Second Amendment to the Operating 
Agreement of Kern Medical Surgery Center, LLC, a California Limited Liability Company, effective 
January 19, 2022, and authorize the Chairman to sign. 
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SECOND AMENDMENT 
TO  

OPERATING AGREEMENT 
OF 

Kern Medical Surgery Center, LLC 
a California Limited Liability Company 

 
This Second Amendment (this “Amendment”) to the Operating Agreement of Kern 

Medical Surgery Center, LLC, a California limited liability company (the “Company”), dated as 
of August 18, 2016, amends the Operating Agreement of the Company (the “Agreement”), 
effective as of this 19th day of January, 2022, and is made by the Kern County Hospital 
Authority, a California governmental entity, in its capacity as the sole member (the “Member”) 
of the Company. 

  
WHEREAS, Section 6.2 of the Agreement states that the business, property and affairs of 

the Company shall be managed by three (3) managers, all of whom shall be appointed by the 
Member; and 

 
WHEREAS, Section 10.7 of the Agreement states the Agreement shall not be amended 

or modified except by a writing signed by the Member; and 
 
WHEREAS, the Member desires to amend the Agreement as set forth herein;  
 

 NOW, THEREFORE, the Member hereby amends the Agreement as follows: 
 
1. Article VI, Management; Member Action, Section 6.2, Management by Board, shall be 
deleted in its entirety and replaced with the following: 
 

“6.2 Management by Board.  Pursuant to the Articles, the business, property 
and affairs of the Company shall be managed by three (3) managers (each a “Manager” 
and, collectively, the “Board of Managers” or the “Board”), all of whom shall be 
appointed by the Member. The Managers shall collectively, sitting as the Board, have all 
of the powers and authority given to the sole manager of a California limited liability 
company under the Act. A Manager shall serve indefinitely until his or her resignation or 
death, or his or her removal or replacement by the Member, which the Member may do at 
any time by notice to such effect to all Managers then serving. The Member may at any 
time increase or decrease the authorized number of Managers by notice to such effect to 
all Managers then serving. By its execution of this Agreement, the Member appoints as 
the Managers, Scott Thygerson, Andrew J. Cantu and Renee Villanueva.” 

 
2. Except as otherwise defined herein, all capitalized terms used in this Amendment have 
the meaning set forth in the Agreement. 
 
3. This Amendment shall be governed by and construed in accordance with the laws of the 
state of California. 
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4.  This Amendment may be executed in counterparts, each of which shall be deemed an 
original, but all of which taken together shall constitute one and the same instrument. 

 
5. Except as provided herein, all other terms, conditions and covenants of the Agreement 
and any and all amendments thereto shall remain in full force and effect.  
 

[Signatures follow on next page] 
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 IN WITNESS WHEREOF, the undersigned has executed this Second Amendment to the 
Agreement as of the day and year first written above. 
 
KERN COUNTY HOSPITAL AUTHORITY, 
a California governmental entity   
 
 
By_________________________     
    Russell E. Bigler, Chairman            
    Board of Governors          
 
APPROVED AS TO FORM:  
LEGAL SERVICES DEPARTMENT  
 
 
By_________________________ 
    Karen S. Barnes 
    Vice President & General Counsel          
    Kern County Hospital Authority 



 
 

Owned and Operated by the Kern County Hospital Authority 
A Designated Public Hospital 

1700 Mount Vernon Avenue | Bakersfield, CA 93306 | (661) 326-2000 | KernMedical.com 

 
BOARD OF GOVERNORS 

KERN COUNTY HOSPITAL AUTHORITY REGULAR MEETING 
 
January 18, 2023 
 
Subject:  Proposed Third Amendment to Operating Agreement of Kern Medical Surgery Center, LLC, a 
California Limited Liability Company 
 
Recommended Action:  Approve; Authorize Chairman to sign 
 
Summary:   
 
The Operating Agreement provides that the Kern County Hospital Authority (“Hospital Authority”), a 
California governmental entity, in its capacity as the sole member of the Kern Medical Surgery Center, 
LLC (“Surgery Center”), shall contribute cash and other property to the Surgery Center as the Hospital 
Authority determines is needed and is appropriate.  The proposed Third Amendment increases the 
capital contribution amount by $4,781,363, from $2,000,000 to $6,781,363, to equip the remaining 
operating and procedure rooms, for additional equipment, and for additional working capital.   
 
Therefore, it is recommended that your Board approve the Third Amendment to the Operating 
Agreement of Kern Medical Surgery Center, LLC, increasing the capital contribution amount by 
$4,781,363, from $2,000,000 to $6,781,363, effective January 18, 2023, and authorize the Chairman to 
sign. 
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THIRD AMENDMENT 

TO  

OPERATING AGREEMENT 

OF 

Kern Medical Surgery Center, LLC 

a California Limited Liability Company 

 

This Third Amendment (this “Amendment”) to the Operating Agreement of Kern 

Medical Surgery Center, LLC, a California limited liability company (the “Company”), dated as 

of August 18, 2016, amends the Operating Agreement of the Company (the “Agreement”), 

effective as of this 18th day of January, 2023, and is made by Kern County Hospital Authority, a 

California governmental entity, in its capacity as the sole member (the “Member”) of the 

Company. 

  

WHEREAS, the Agreement provides that the Member, as its Capital Contribution, shall 

contribute such cash and other property to the Company as the Member determines that the 

Company may need and is appropriate; and 

 

WHEREAS, pursuant to paragraph 3.2 of the Agreement, the Board of Managers shall 

cause Exhibit “A” to the Agreement to be amended to reflect all Capital Contributions made in 

cash or other property; and 

 

WHEREAS, paragraph 10.7 of the Agreement states the Agreement shall not be amended 

or modified except by a writing signed by the Member; and 

 

WHEREAS, the Member desires to amend the Agreement as set forth herein; 

 

 NOW, THEREFORE, the Member hereby amends the Agreement as follows: 

 

1. First Amendment Exhibit “A” to Operating Agreement shall be deleted in its entirety and 

replaced with Second Amendment to Exhibit “A” to Operating Agreement, attached hereto and 

incorporated herein by this reference. 

 

2. Except as otherwise defined herein, all capitalized terms used in this Amendment have 

the meaning set forth in the Agreement. 

 

3. This Amendment shall be governed by and construed in accordance with the laws of the 

state of California. 

 

4.  This Amendment may be executed in counterparts, each of which shall be deemed an 

original, but all of which taken together shall constitute one and the same instrument. 

 

5. Except as provided herein, all other terms, conditions and covenants of the Agreement 

and any and all amendments thereto shall remain in full force and effect.  

 

[Signatures follow on next page] 
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 IN WITNESS WHEREOF, the undersigned has executed this Third Amendment to the 

Agreement as of the day and year first written above. 

 

KERN COUNTY HOSPITAL AUTHORITY, 

a California governmental entity   

 

 

By_________________________     

    Chairman            

    Board of Governors          

 

APPROVED AS TO FORM:  

LEGAL SERVICES DEPARTMENT  

 

 

By_________________________ 

    Karen S. Barnes 

    Vice President & General Counsel          
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SECOND AMENDMENT 

TO 

EXHIBIT “A”  

TO  

OPERATING AGREEMENT  

 

Record of Capital Contributions made and Units issued to the Member: 

 

Member Name   Units Owned  Contribution Amount; Date 

  

Kern County Hospital Authority One (1)  $6,781,363; date(s) to be determined 

 

In-kind, including but not limited to, 

legal, financial, management, 

administrative, contracting, 

Agreement for Lease, equipment, 

and insurance; date(s) to be 

determined 

 



 
 

Owned and Operated by the Kern County Hospital Authority 
A Designated Public Hospital 

1700 Mount Vernon Avenue | Bakersfield, CA 93306 | (661) 326-2000 | KernMedical.com 

 
BOARD OF GOVERNORS 

KERN COUNTY HOSPITAL AUTHORITY REGULAR MEETING 
 
September 20, 2023 
 
Subject:  Proposed Fourth Amendment to Operating Agreement of Kern Medical Surgery Center, LLC, a 
California Limited Liability Company 
 
Recommended Action:  Approve; Authorize Chairman to sign 
 
Summary:   
 
The Operating Agreement provides that the Kern County Hospital Authority (“Authority”), a California 
governmental entity, in its capacity as the sole member of the Kern Medical Surgery Center, LLC 
(“LLC”), shall be managed by three managers (each a “Manager” and, collectively, the “Board of 
Managers”), appointed by the Authority as the sole member of the LLC.  The proposed Fourth 
Amendment increases the number of managers from three to seven and appoints your Board as the 
managers of the LLC.   
 
Therefore, it is recommended that your Board approve the Fourth Amendment to the Operating 
Agreement of Kern Medical Surgery Center, LLC, increasing the number of managers from three to 
seven and appointing the Board of Governors as the managers, effective October 1, 2023, and 
authorize the Chairman to sign. 
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FOURTH AMENDMENT 

TO  
OPERATING AGREEMENT 

OF 
Kern Medical Surgery Center, LLC 

a California Limited Liability Company 
 

This Fourth Amendment (this “Amendment”) to the Operating Agreement of Kern 
Medical Surgery Center, LLC, a California limited liability company (the “Company”), dated as 
of August 18, 2016, amends the Operating Agreement of the Company (the “Agreement”), 
effective as of this 20th day of September, 2023, and is made by the Kern County Hospital 
Authority, a California governmental entity, in its capacity as the sole member (the “Member”) 
of the Company. 

  
WHEREAS, Section 6.2 of the Agreement states that the business, property and affairs of 

the Company shall be managed by three (3) managers, all of whom shall be appointed by the 
Member; and 

 
WHEREAS, Section 10.7 of the Agreement states the Agreement shall not be amended 

or modified except by a writing signed by the Member; and 
 
WHEREAS, the Member desires to amend the Agreement as set forth herein; and 
 
WHEREAS, the Agreement is amended effective October 1, 2023; 
 

 NOW, THEREFORE, the Member hereby amends the Agreement as follows: 
 
1. Article VI, Management; Member Action, Section 6.2, Management by Board, shall be 
deleted in its entirety and replaced with the following: 
 

“6.2 Management by Board.  Pursuant to the Articles, the business, property 
and affairs of the Company shall be managed by seven (7) managers (each a “Manager” 
and, collectively, the “Board of Managers” or the “Board”), all of whom shall be 
appointed by the Member. The Managers shall collectively, sitting as the Board, have all 
of the powers and authority given to the sole manager of a California limited liability 
company under the Act. A Manager shall serve indefinitely until his or her resignation or 
death, or his or her removal or replacement by the Member, which the Member may do at 
any time by notice to such effect to all Managers then serving. The Member may at any 
time increase or decrease the authorized number of Managers by notice to such effect to 
all Managers then serving. By its execution of this Agreement, the Member appoints the 
Member’s Board of Governors as the Managers.” 

 
2. Except as otherwise defined herein, all capitalized terms used in this Amendment have 
the meaning set forth in the Agreement. 
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3. This Amendment shall be governed by and construed in accordance with the laws of the 
state of California. 

 
4.  This Amendment may be executed in counterparts, each of which shall be deemed an 
original, but all of which taken together shall constitute one and the same instrument. 

 
5. Except as provided herein, all other terms, conditions and covenants of the Agreement 
and any and all amendments thereto shall remain in full force and effect.  
 

[SIGNATURES FOLLOW ON NEXT PAGE] 



 3 

 IN WITNESS WHEREOF, the undersigned has executed this Fourth Amendment to the 
Agreement as of the day and year first written above. 
 
KERN COUNTY HOSPITAL AUTHORITY, 
a California governmental entity   
 
 
By_________________________     
    Russell E. Bigler, Chairman            
    Board of Governors          
 
APPROVED AS TO FORM:  
LEGAL SERVICES DEPARTMENT  
 
 
By_________________________ 
    Karen S. Barnes 
    Vice President & General Counsel          
    Kern County Hospital Authority 



 
 

Owned and Operated by the Kern County Hospital Authority 
A Designated Public Hospital 

1700 Mount Vernon Avenue | Bakersfield, CA 93306 | (661) 326-2000 | KernMedical.com 

 
BOARD OF GOVERNORS 

KERN COUNTY HOSPITAL AUTHORITY REGULAR MEETING 
 
October 18, 2023 
 
Subject:  Proposed retroactive Fifth Amendment to Operating Agreement of Kern Medical Surgery 
Center, LLC, a California Limited Liability Company 
 
Recommended Action:  Approve; Authorize Chairman to sign 
 
Summary:   
 
On September 20, 2023, your Board approved the Fourth Amendment to the Operating Agreement of 
Kern Medical Surgery Center, LLC (the “Company”), increasing the number of managers from three to 
seven and appointing your Board as the managers of the Company (each a “Manager” and, collectively, 
the “Board of Managers”), effective October 1, 2023.   
 
In keeping with this change, the Authority, in its capacity as the sole member of the Company, 
recommends the Operating Agreement be amended to align the management of the Company and the 
conduct of the Board of Managers with the Ralph M. Brown Act, California’s open meeting law, and 
appoint officers of the Company to include Russell E. Bigler as President and Chief Executive Officer of 
the Company, and Phillip McLaughlin and Amir Berjis, M.D., each to serve as Executive Vice President, 
effective October 1, 2023.  
 
Therefore, it is recommended that your Board approve the Fifth Amendment to the Operating 
Agreement of Kern Medical Surgery Center, LLC, to comply with the open meeting requirements of the 
Ralph M. Brown Act, and appointing Russell E. Bigler as President and Chief Executive Officer of the 
Company, and Phillip McLaughlin and Amir Berjis, M.D., each to serve as Executive Vice President, 
effective October 1, 2023. 
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FIFTH AMENDMENT 
TO  

OPERATING AGREEMENT 
OF 

Kern Medical Surgery Center, LLC 
a California Limited Liability Company 

 
This Fifth Amendment (this “Amendment”) to the Operating Agreement of Kern Medical 

Surgery Center, LLC, a California limited liability company (the “Company”), dated as of 
August 18, 2016, amends the Operating Agreement of the Company (the “Agreement”), 
effective as of this 18th day of October, 2023, and is made by the Kern County Hospital 
Authority, a California governmental entity, in its capacity as the sole member (the “Member”) 
of the Company. 

  
WHEREAS, Section 10.7 of the Agreement states the Agreement shall not be amended 

or modified except by a writing signed by the Member; and 
 
WHEREAS, the Member desires to amend the Agreement as set forth herein; and 
 
WHEREAS, the Agreement is amended effective October 1, 2023; 
 

 NOW, THEREFORE, the Member hereby amends the Agreement as follows: 
 
1. Article VI, Management; Member Action, shall be deleted in its entirety and replaced 
with the following: 
 

“ARTICLE VI 
MANAGEMENT; MEMBER ACTION 

 
6.1 Authority of the Member. The Member shall have full, complete and 

exclusive authority, power, and discretion to control the business, property and affairs of the 
Company, to make all decisions regarding those matters, and to perform any and all other 
acts or activities customary or incident to the management of the Company's business, 
property and affairs. Notwithstanding the provisions of section 6.2 below, the following 
actions may be taken only with the approval of the Member: 

 
(a) The sale, exchange or transfer of all or substantially all of the 

Company's assets, other than in the ordinary course of business; 
 
(b) To change the nature of the Company's business; 

 
(c) To voluntarily place the Company into Bankruptcy; 
 
(d) To adopt, amend, repeal and/or restate this Agreement or the Articles; 

or 
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(e) To merge or consolidate the Company. 
 

6.2 Management by Board. Pursuant to the Articles, the business, property and 
affairs of the Company shall be managed by seven (7) managers (each a “Manager” and, 
collectively, the “Board of Managers” or the “Board”), all of whom shall be appointed by the 
Member. The Managers shall collectively, sitting as the Board, have all of the powers and 
authority given to the sole manager of a California limited liability company under the Act. A 
Manager shall serve indefinitely until his or her resignation or death, or his or her removal or 
replacement by the Member, which the Member may do at any time by notice to such effect to 
all Managers then serving. The Member may at any time increase or decrease the authorized 
number of Managers by notice to such effect to all Managers then serving. By its execution of 
this Agreement, the Member appoints the Member’s Board of Governors as the Managers. 
 

6.3 Manager Action.  
 

6.3.1 Regular Meetings. 
 

(a) The Board shall, by resolution adopted on the first day it meets, and 
annually thereafter, establish a schedule to conduct regular meetings. The schedule of 
regular meetings may be modified by resolution duly adopted by the Board from time to 
time. Regular meetings shall be held not less frequently than quarterly, in the principal 
place of business, or at such other location within the county of Kern designated by the 
Board. 

 
(b) At least 72 hours prior to a regular meeting, the Board shall post an 

agenda containing a brief description of each item of business to be transacted or 
discussed at the meeting, including items (if any) to be discussed in closed session. A 
description of an agenda item shall generally not exceed 20 words. The agenda shall 
specify the time and place of the meeting, and shall be posted in a location that is freely 
accessible to members of the public, and on the Member’s website. If requested, the 
agenda shall be made available in appropriate alternative formats to persons with a 
disability. The agenda shall include information on how, to whom, and when a request 
for disability-related modification or accommodation may be made by a person with a 
disability who requires a modification or accommodation in order to participate in the 
public meeting. 

 
(c) The Board may take actions on items of business not appearing on the 

posted agenda only under the following conditions: (1) upon a determination by a 
majority vote that an emergency exists; (2) upon a determination by a two-thirds vote (or, 
if less than two-thirds of the Managers are present at the meeting, by a unanimous vote of 
those present), that there is a need to take immediate action and that the need for action 
came to the attention of the Board subsequent to the agenda being posted; or (3) the 
agenda item was posted for a prior meeting occurring not more than five (5) calendar 
days prior to the date action is taken on the item, and at the prior meeting the item was 
continued to the meeting at which action is being taken. 
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6.3.2 Special Meetings. 
 

(a) Special meetings may be called at any time by the President and Chief 
Executive Officer, or by a majority of Managers of the Board, by delivering written 
notice to each Manager of the Board and to each local newspaper of general circulation 
and radio or television station requesting notice in writing and posting a notice on the 
Member’s website. The notice shall be delivered personally, or by any other means, and 
shall be received at least 24 hours before the time of the meeting.  The notice shall 
specify the time and place of the meeting, and the business to be transacted or discussed.  
No other business shall be considered at special meetings. The written notice may be 
dispensed with as to any Manager who, at or prior to the time the meeting convenes, files 
with the officer functioning as the Chairman of the meeting of the Company a written 
waiver of notice. The written notice may also be dispensed with as to any Manager who 
is actually present at the time the meeting convenes. The call and notice shall be posted at 
least 24 hours prior to the special meeting in a location that is freely accessible to 
members of the public. 

 
(b) A special meeting may not be called regarding the salaries, salary 

schedules, or compensation paid in the form of fringe benefits of an executive of the 
Company. A special meeting may be called to discuss the budget of the Company. 

 
(c) Every notice of a special meeting shall provide an opportunity for 

members of the public to address the Board directly concerning any item that has been 
described in the notice for the meeting, before or during the consideration of that agenda 
item. 

 
6.3.3 Emergency Meetings. 

 
(a) An emergency meeting may be conducted when a majority of Managers 

determines that an emergency situation exists. An “emergency situation” is defined as a 
crippling activity, work stoppage or other activity that severely impairs public health or 
safety, or both. A “dire emergency” is defined as a crippling disaster, mass destruction, 
terrorist act, or threatened terrorist activity that poses peril so immediate and significant 
that requiring one-hour notice before holding an emergency meeting may endanger the 
public health, safety, or both, as determined by a majority of the Managers. Absent a dire 
emergency, telephonic notice must be provided at least one hour prior to the meeting to 
all media outlets that have requested receipt of notice of any special meetings. In the case 
of a dire emergency, notice need only be provided at or near the time that notice is 
provided to Managers. 

 
(b) Telephonic notice requirements may be waived in the event that telephone 

services are not working, but a report must be given to media outlets as soon as possible 
after the meeting. Except for the 24-hour notice requirements, the provisions relating to 
special meetings apply to the conduct of emergency meetings. At the conclusion of the 
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meeting, the minutes of the meeting, a list of persons who the Board notified or attempted 
to notify, a copy of the roll call vote, and any actions taken at the meeting shall be posted 
for a minimum of 10 days in a public place as soon after the meeting as possible. 

 
(c) An emergency meeting may not be held in closed session, except as 

follows: The Board may meet in closed session for purposes of consulting with law 
enforcement or security officials if agreed to by a two-thirds vote of the authorized 
number of Managers. 

 
6.3.4 Closed Meetings Notice and Procedure. At least 72 hours prior to a closed 

session of any meeting, each item to be transacted or discussed in closed session must be 
briefly described on an agenda for the meeting. Prior to convening in closed session, the 
Chairman of the meeting shall orally announce the items to be discussed in closed 
session. Upon completion of the closed session, the Board shall convene in open session. 
If any action was taken in closed session, the Chairman of the meeting or his or her 
designee shall make a report of the action taken and the vote thereon, or that no 
reportable action was taken. 

 
6.3.5 Adjournments and Continuances. 

 
(a) Regular and special meetings may be adjourned to a future date. If the 

subsequent meeting is conducted within five (5) days of the original meeting, matters 
properly placed on the agenda for the original meeting may be considered at the 
subsequent meeting. 

 
(b) When a meeting is adjourned to a subsequent date, notice of the 

adjournment must be conspicuously posted on or near the door of the place where the 
meeting was held within 24 hours after the time of adjournment. If no Managers appear at 
a noticed meeting, the Administrator of the Company may adjourn the meeting to a future 
date and provide notice to Managers and to the media in accordance with the special 
meetings provisions. 

 
6.3.6 Location. All regular meetings shall be conducted in Bakersfield, 

California, at the principal place of business of the Company, or at such other location 
within the county of Kern designated by the Board, as provided in Section 2.15(a). The 
Board shall conduct all of its special meetings in Bakersfield, California, or at such other 
location within the county of Kern designated by the Board as permitted under the Brown 
Act. 

 
6.3.7 Hearing Procedures. The meetings of the Board shall be conducted in a 

manner consistent with applicable laws.  All meetings duly called at which an action may 
be taken or is otherwise subject to the Brown Act shall have legal counsel to the 
Company present.  All meetings shall be open to the public except closed sessions 
determined by the Board and permitted by law. No Manager may vote on or participate in 
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any matter that materially affects his or her personal financial interest within the meaning 
of the Political Reform Act. 

 
6.3.8 Closed Session Meetings. The Board may order that a meeting be held in 

closed session solely for the purpose of discussion or taking action on Company trade 
secrets, as defined in subdivision (d) of Section 3426.1 of the Civil Code, or for any other 
purpose under which a closed meeting may be held under the Brown Act, or any other 
provision of law, as determined by legal counsel for the Company. 

 
6.3.9 Quorum. For regular, closed session, special and emergency meetings of 

the Board, a quorum shall be a majority of the authorized number of Managers. In the 
event a quorum is present and a meeting commences, but due to the subsequent absence 
of one or more Managers, a quorum is no longer present at the meeting, the meeting may 
be continued as long as at least two Managers are present. A motion to take an action 
may not be considered unless a quorum is present. Managers may not participate in 
meetings of the Board via telephone or other electronic means, and shall not be counted 
toward establishing a quorum unless physically present. A meeting duly noticed at which 
a quorum is present may be adjourned to a later date and time within five (5) days 
without additional notice.  For each committee of the Board, a quorum shall be a majority 
of the duly appointed members of the committee, and shall include at least one Manager 
present who is a member of the committee. 

 
6.3.10 Official Action. Actions of the Board shall be by an affirmative vote of at 

least a majority of its seven authorized Managers, who must be present when a roll-call 
vote is taken. Once the roll call has been taken and all of the Managers have been given 
an opportunity to vote, the voting shall be closed and the votes tallied. A motion upon 
which an action has been taken may be reconsidered during the same meeting upon a 
motion duly adopted by a majority of all authorized Managers. 

 
6.3.11 Minutes. A written record of proceedings of all meetings of the Board and 

of committees of the Board shall be kept on file. 
 
6.3.12 Agenda. Each meeting shall have an agenda, structured and posted as 

required by law. 
 
6.3.13 Committees. 

 
(a) Standing Committees. 
 

(1) The Board may create standing committees, with such 
membership, and for such purpose(s), as specified in a resolution adopted by a 
majority vote of the Board. 
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(2) All standing committees shall act in an advisory capacity only, and 
shall have no authority to act on behalf of the Company. All items requiring 
action shall be referred by the standing committees to the Board. Meetings of 
standing committees shall be subject to the Brown Act. 
 
(b) Ad Hoc Committees. Ad hoc committees may be created as deemed 

necessary by a resolution adopted by a majority vote of the Board. Ad hoc committees 
shall have a limited, specific purpose, shall have a duration of no more than one year, 
shall have no authority to act on behalf of the Company, and shall not be subject to the 
Brown Act unless their membership includes a majority of Managers of the Board, or as 
determined otherwise by the Board, or as otherwise required by law. 

 
6.4 Officers and Other Agents. The Board may appoint such officers and other 

agents, with such titles, duties, responsibility and authority as the Board may determine to 
be appropriate. Notwithstanding the foregoing, the Member, by its execution of this 
Agreement, and until changed by determination of the Board, hereby appoints Russell E. 
Bigler to serve as the President and Chief Executive Officer of the Company, and Phillip 
McLaughlin and Amir Berjis, M.D., each to serve as Executive Vice President. 
 

6.5 Conflict of Interest. 
 

(a) Conflict of Interest Code. The Board shall adopt, and from time to time 
may amend, a Conflict of Interest Code of the Company pursuant to the provisions of the 
Political Reform Act of 1974 (commencing with Section 81000 of the Government 
Code). The Conflict of Interest Code shall be submitted to the Board of Supervisors, the 
code reviewing body for the county of Kern, within six (6) months of October 1, 2023, 
which date is April 1, 2024. The Conflict of Interest Code shall identify all persons 
required to file an annual Statement of Economic Interests, which shall include, without 
limitation, all Managers. The Board of Supervisors, or successor code reviewing body, 
shall approve the adoption and any subsequent amendments to the Conflict of Interest 
Code. 

 
(b) Code of Conduct and Business Ethics. 
 

(1) The Board shall develop and adopt a Kern Medical Surgery 
Center, LLC Code of Conduct and Business Ethics. 
 

(2) Managers and officers of the Company shall conduct their 
activities in conformity with the applicable laws and regulations related to 
impartiality in the conduct of its business. 
 

(3) Managers and officers of the Company shall disclose any actual or 
potential conflict of interest and refrain from voting on approval, participating in 
discussion, taking any action, or attempting to influence decisions on any matters 
having a material effect on his/her personal or private interest. Neither Managers 
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nor officers of the Company may act in a manner that creates the appearance of a 
conflict with the objective exercise of his or her official duties. 

6.6 Limited Liability. Neither the Member, nor any Manager or officer or agent 
of the Company shall be personally liable under any judgment of a court, or in any other 
manner, for any debt, obligation, or liability of the Company, whether that debt, liability or 
obligation arises in contract, tort, or otherwise, solely by reason of being a Member, 
Manager, officer or agent, so long as he/she/it acts in good faith and in a manner reasonably 
believed to be in the best interests of the Company. 
 

6.7 Insurance. The Company may acquire and maintain, for the protection of the 
Company, the Member, the Board, and any officer or agent, such insurance as the Board 
deems necessary and prudent for the business and operations being conducted by the 
Company. Such insurance may include directors and officers or similar coverage protecting 
the Board and others from liability for actions taken in the reasonable discharge of their 
duties and responsibilities hereunder, subject to the limits and other terms and conditions of 
such policy.” 
 
2. Article VIII, Accounting, Records and Reports, section 8.1, Books and Records, shall be 
deleted in its entirety and replaced with the following: 
 
 “8.1 Books and Records. Except as otherwise required by applicable law, the Board 
shall cause the books and records of the Company to be accurately and fully kept, and the 
financial position and the results of its operations recorded, consistent with any and all 
requirements of this Agreement.” 
 
3. Except as otherwise defined herein, all capitalized terms used in this Amendment have 
the meaning set forth in the Agreement. 
 
4. This Amendment shall be governed by and construed in accordance with the laws of the 
state of California. 

 
5.  This Amendment may be executed in counterparts, each of which shall be deemed an 
original, but all of which taken together shall constitute one and the same instrument. 

 
6. Except as provided herein, all other terms, conditions and covenants of the Agreement 
and any and all amendments thereto shall remain in full force and effect.  
 

[SIGNATURES FOLLOW ON NEXT PAGE] 
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 IN WITNESS WHEREOF, the undersigned has executed this Fifth Amendment to the 
Agreement as of the day and year first written above. 
 
KERN COUNTY HOSPITAL AUTHORITY, 
a California governmental entity   
 
 
By_________________________     
    Russell E. Bigler, Chairman            
    Board of Governors          
 
APPROVED AS TO FORM:  
LEGAL SERVICES DEPARTMENT  
 
 
By_________________________ 
    Karen S. Barnes 
    Vice President & General Counsel          
    Kern County Hospital Authority 



 
 

Owned and Operated by the Kern County Hospital Authority 
A Designated Public Hospital 

1700 Mount Vernon Avenue | Bakersfield, CA 93306 | (661) 326-2000 | KernMedical.com 

 
BOARD OF GOVERNORS 

KERN COUNTY HOSPITAL AUTHORITY REGULAR MEETING 
 
November 15, 2023 
 
Subject:  Proposed retroactive Sixth Amendment to Operating Agreement of Kern Medical Surgery 
Center, LLC, a California Limited Liability Company 
 
Recommended Action:  Approve; Authorize Chairman to sign 
 
Summary:   
 
On September 20, 2023, your Board approved the Fourth Amendment to the Operating Agreement of 
Kern Medical Surgery Center, LLC (the “Company”), increasing the number of managers from three to 
seven and appointing your Board as the managers of the Company (each a “Manager” and, collectively, 
the “Board of Managers”), effective October 1, 2023.   
 
Subsequently, on October 18, 2018, your Board approved the Fifth Amendment to the Operating 
Agreement to align the management of the Company and the conduct of the Board of Managers with 
the Ralph M. Brown Act, California’s open meeting law, and appoint officers of the Company, effective 
October 1, 2023.  
 
The Authority, in its capacity as the sole Member of the Company, has determined that it is in the best 
interest of the public to amend the Operating Agreement to state with specificity that the books and 
records of the Company shall be subject to the provisions of the California Public Records Act, in the 
same manner and to the same extent as applicable to the Member. 
 
Therefore, it is recommended that your Board retroactively approve the Sixth Amendment to the 
Operating Agreement of Kern Medical Surgery Center, LLC, to provide that the books and records of 
the Company shall be subject to the provisions of the California Public Records Act, effective October 1, 
2023. 
 



 1 

SIXTH AMENDMENT 
TO  

OPERATING AGREEMENT 
OF 

Kern Medical Surgery Center, LLC 
a California Limited Liability Company 

 
This Sixth Amendment (this “Amendment”) to the Operating Agreement of Kern 

Medical Surgery Center, LLC, a California limited liability company (the “Company”), dated as 
of August 18, 2016, amends the Operating Agreement of the Company (the “Agreement”), 
effective as of this 15th day of November, 2023, and is made by the Kern County Hospital 
Authority, a California governmental entity, in its capacity as the sole member (the “Member”) 
of the Company. 

  
WHEREAS, Section 10.7 of the Agreement states the Agreement shall not be amended 

or modified except by a writing signed by the Member; and 
 
WHEREAS, the Member desires to amend the Agreement as set forth herein; and 
 
WHEREAS, the Agreement is amended effective October 1, 2023; 
 

 NOW, THEREFORE, the Member hereby amends the Agreement as follows: 
 
1. Article VIII, Accounting, Records and Reports, section 8.1, Books and Records, shall be 
deleted in its entirety and replaced with the following: 
 
 “8.1 Books and Records. Board shall cause the books and records of the Company to 
be accurately and fully kept, and the financial position and the results of its operations recorded, 
consistent with any and all requirements of this Agreement.  The books and records of the 
Company shall be subject to the provisions of the California Public Records Act, in the same 
manner and to the same extent as applicable to the Member.” 
 
2. Except as otherwise defined herein, all capitalized terms used in this Amendment have 
the meaning set forth in the Agreement. 
 
3. This Amendment shall be governed by and construed in accordance with the laws of the 
state of California. 

 
4.  This Amendment may be executed in counterparts, each of which shall be deemed an 
original, but all of which taken together shall constitute one and the same instrument. 

 
5. Except as provided herein, all other terms, conditions and covenants of the Agreement 
and any and all amendments thereto shall remain in full force and effect.  
 

[SIGNATURES FOLLOW ON NEXT PAGE] 
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 IN WITNESS WHEREOF, the undersigned has executed this Sixth Amendment to the 
Agreement as of the day and year first written above. 
 
KERN COUNTY HOSPITAL AUTHORITY, 
a California governmental entity   
 
 
By_________________________     
    Russell E. Bigler, Chairman            
    Board of Governors          
 
APPROVED AS TO FORM:  
LEGAL SERVICES DEPARTMENT  
 
 
By_________________________ 
    Karen S. Barnes 
    Vice President & General Counsel          
    Kern County Hospital Authority 
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